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M/s. Shah Alloys Ltd.,

al{ arfr za 3r4ta 3mar rids rra aa ?& al as gr 3reg # uf zaerRenf ft
alg T;t3#f@rat at 3rfta zu ynru 3ma wgda var ? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,~ ttxci?IX cITT :fR!aTUT~ :
Revision application to Government of India :
(1) ah€4 8r« zgc 3rf@nfzu, 1994 c#i" 'c:fRT 3@7@ ~ ~ <TC[ ,wrc;IT cB' 6fR lf
~ 'c:fRT cITT ~-'c:ITTT * "l,j"~ ~ * 3@7@ "TRTlffUT ~

0

3lcR x=rfqcr, 'lffici ~.
Ra +inu, Ga fqm, aft #if5r, #ta lq '+fcA, "fR-lcf mf, { f4ct : 110001 cITT
c#i" \J[RI mim: I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufe ma at zif #m a hat gR qlqr fat qusrur or1 qrgr
a faRt maerI a aw qasm ma a uma g; mf , za fa»Rturn znr qusr a

ark a fcMfr ¢1x-<s11~ B m fcMfr 'l-J□-s1i11x B m l=fRYf c#i" >lfcnm ct c\RR ~ m 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) ma are fhft zrz zm gr # Ruffaa l=fRYf -qx m l=fRYf ct fctPH1°1 # qitr zyce
~ l=£RYf -qx Gara zca aR a i it 'lffici # are faRt rz zu v?gr i Ptll1Rle1
81
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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cf 3:ffai:r '3~1G1 cBl" '3~lc;.-J ~ cfi :r@"R cfi ~ '3fl" ~~ "BRl cBl" ~ -g 3ITT
~ ~ '3fl" ~ ~ ~ frn:r:r cfi ~a,Ricn ~. ~ cf> m 1TTfur cf!' tr=nT -crx m
GJTq lf fcmT~ (.=f.2) 1998 tfRT 109 'ITTxf~ fcnq ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ \:lttllcl.-J ~ (G-TCfrc;r) f.illl-llcJ("ll, 2001 cfi ~ 9 cfi 3@T@ fclf.i~15c ~ fflT
~-a B QT ~ B, ~ 31rnT cfi mfr ~ ~~ "ff cfr.:r +=rm cfi ~ ~-31rnf ~
G-TCfrc;r 31rnT c#i" QT-QT >ffum cfi re7 6fr Gr4aa fan urr al@y \Nlcfi 'f!T[f -mflT ~- cfiT
j(.clJ~~~ cfi 3@T@ 'cfRT 35-~ # feffa #t # 4ra 'fl"Wf cfi 'f!T[f ir3IR-6 ~ c#i" mfr
ft ft aReg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rfcl(rj.-J ~ cfi W[f urei ica va v Garg qt z wt a zt at q?1 2oo/
#ha 51al 6t urg 3it uf ic+a van gn Garg °ff 'GllNT 'ITT ill 1000 / - c#i" ffi~ c#i"
GI
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zrca, i€hrla zgen viar 3r4la nrznf@au # ,Re rah
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €tr 3ura zyca 3rf@fr, 1944 c#i" 'cfRT 35- uo#f/35-~ cfi 3@1'@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaur qcaria iif@era ftm flt zrca, 4a sqra zgcn ya @aax
34)tr nnf@raw #t fag?ts 4)feat e ala i. 3. ~- a. g, { flc# at vi

0

g."",gp;mp epzg/Tpma#hie,Jog aw-i a«doz. CO
. . uram, ew e 1- rn a ma ers re a rng o c ass, Ica I0n va ua I0n an .

(&) B cft1 fa@a qRmc; 2 (1) cp B ~~ cfim c#i" G-TCfrc;r, ~ cfi ~ if fl
yc, era sqra ca vi hara 3r@#tr nrzuf@ran (free) #6t ufa 2#tu ff8at,
316l-lcllcillcl lf 3IT-20, ~~ 6tffclc:c>i cbl-Cfl\:lD-s, irmofl" ".-JTR, \:Si6l-lcllcillcl-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ \:lttllcl'i ~ (G-TCfrc;r) f.illl-ltcJ("l''t, 2001 c#i" 'cfRT 6 cfi 3@T@ ~ ~:~-3 B ~mfur
fg 3gr 3fl#tn mrnf@raj at n{ 3rfh f@ 3ratf ·Tg 3nag 6t a ufzf Rea
usi sn zycen #l it, ans at air ail au ·Tur u#fru 5 c'lruf m ~ q)'l=f t crITT
'WW 1000 /- ffi ~ °617fr I uii sn zrcen t it, ans #6t mi sit mun ·n uifr
'WW s c'lruf m 50 c'lruf "cicjJ 'ITT ill 'WW 5000I- m~ "617fr I °'J16T ~ ~ c#i" 'l-lPT,
6llTisf c#i" it 3it Ganz TI #fr T, 50 Gil uT rt vurar % crITT 'WW 10000 / - m
hf ±tft I c#i" ffi fl6Illcb '1Rrix-cl'1 cfi .=rfli "ff ~\'.51tFcHci ~ ~ cfi xtl9" if fflcf c#i" '(rjl<:f I lf6
~'3""x=f xQfR cfi fa4ht 1f@a rd~ eta #a ?a at gnrg hr 6T

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescrib~d under Rule 6 of Central Excise~Appeal) Rules, 2001 and shall be ~~G-.@lP~~~gainst
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,.~f10~ttd'~srt0}000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 5jean4above59\ac
respectively rn the form of crossed bank draft in favour of Asstt. Reg1.star (of ::;i··br_.ancr-i~_o,any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) ufe ss ~ -ri ~ ~~ qj"f ~ 6Rll t m~~~~~m qj"f :f@R~
in [ha urt Reg g4 # @la g ft fa far udl arf a aa f zaenfenf 3rfh#tu
rznf@raw alt va 3r9le zu #!tu war at va 3aa fcom \iffffi t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·nrz1la7z zrca 3rf@,fr 497o zren izitf@er at~-1 a aiafa feffa fhg rar
a 3mraa zu qa 3rs zenferf Ruf qf@art on2 • gala #l gas Ra u
x'i.6.50 W cpl urarizu zyca feaz am sin aRet
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

0

(5) a sit viif@er mm#i at fir av ar fzui at 3j ft en 3naff fhur mar &
it v#it zrca, €hr uqlzgca gi hara or4l#tu urn@raw (riffaf@e) R[fl,, 1982 lf
Rea 1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flam grca, #4hr 3ea gra viPara 3r4tar uf@au (#aa) h ,f 3r4ii hma#
.:, .:,

kc4tzr3TT 1ea 3@0fr, &#t nr 39a 3iaiir fa#tr(Gin-) 3f@Gr# 2&g(2& #t
in 2s) fecaia; €.,28g 5sit #t fa#hr 3rf@)fG,, &&&g #t arr3a3iaairaraat aft arar #t

"are?&,affa a{ q±-frsmr acer3Garf k, sgrf far arra3iaair srm#raft
3ref@a2zr?r ar#lsv a 3rf@rarat
~~~~"C!ci"~~~" difclT fc!;v "JN ~wcfi,, *~ ~TITTic>f e,".:, .:,

(i) trm113'r~~-~~

(iil ~~cfi'l"<>ll"~"JR>R,Wl°
(iii) adz sa fGural hGu 6 h 3iai zr as#T

» 3m72aarf zrg farnrhnan f@a#rzr (@i. 2) 3rf@2fr1, 2014 h 3war q4 fa#3r4tar qi@ran#
O t[d,aJ~~~"Qcf .w:frc;rcfil"~a'iffeMI

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax

· under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, ''Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) zs if #,r 3n2rasf3rh n@rasur hmar si eyes 3zrar era zr aus faarfa sta
#raT fcl=irroN ere#a 10% 3warer3il szihaus f4arfa m-aavsa 10% 3rarew#sat].:, .:, .:,

(6)(i) In view of above, an appeal against this order shall lie befo~e,.,th~..:.i:_r.ibunal on
payment of 10% of the duty demanded where duty or duty and peni}J!~eFi~,q!~~wte, or
penalty, where penalty alone is in dispute." · .1/,. t,~-~,rt.

/ __ ' 'r "(t'-: Y %
I, ' .._ I ,,.::, h .:C!'\ ; '-' [,_'·'._.'--'.'\ i; ..:.1,.,. •s\ .,•...,,• /'' ..__.
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ORDER-IN-APPEAL

This appeal is filed by M/s Shah Alloys Limited, Block No. 2221/2222,
Shah Industrial Estate, Sola-Kaloi Road, Taluka: Kaloi, District:
Gandhinagar- Gujarat- 382 721 (hereinafter referred as "the appellant") against

the Order-in-Original No. AHM-CEX-003-DC-13-2015 Dated 26.10.2015

(hereinafter referred to as "the impugned order") passed by the Joint

Commissioner, Central Excise, Ahmedabad-III (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated the facts of the case is that the appellant is engaged in the
manufacturing of excisable goods falling under chapter 72 & 73 of first schedule to

the Central Excise Tariff Act, 1985 and availing the credit of service tax paid on

input services under the Cenvat Credit Rules, 2004. On scrutiny of the details

submitted by the appellant, it was observed they had availed CENVAT credit of

service tax paid on GTA services of outward transportation and various input
service viz., Business Auxilliary Services (Export Sale commission) Sale
Commission, Professional fee , Director fees, courier service, Travel Agent,
etc during the period from April 2014 to November 2014. Since the credit on said
input services is inadmissible as per definition of Rule 2(1) of Cenvat Credit Rules,
2004, a show cause notice dated 10.04.2015 was issued to the appellant, by

denying and demanding of total credit amounting to Rs.2,06,510/- with interest

and proposal of penalty under Rule 15 (1) of Cenvat Credit Rule. The said show

cause notice was decided by the adjudicating authority vide the impugned order as

under. The adjudicating authority has disallowed the said Cenvat Credit and order

for recovery with interest and also imposed penalty of Rs.1,00,000/- under Rule
15(1) ibid.

3. Being aggrieved, the appellant have filed the present appeal contending,

interalia, that there is grave error by not considering the services like GTA
(Outward) service and other services as input service; that the input service in
question were utilized by the in relation to the activities of business as

contemplated under Rule 2(1) of the Rules. For the credit of GTA for outward

transportation, the freight charges incurred for transportation from factory to ICD
was for export and for export factory gate is not the place of remova. As regards

the courier service, the activity of sending documents is a part of business activity,
hence such activities fall under input service of the Cenvat credit scheme. The issue
has finally decided by the court of law viz Cestate Order No.A/1194

1195/WZB/AHD/2010 dated 12.08.20120 in the case of M/s Dishman
Pharmaceuticals & Chemicals Ltd, High Court's order in the case of Kodak India t
Ltd reported in 2012(280) ELT 453 and Parle International Pvt Ltd reported in 2012
(278) ELT 625. The service tax paid under business auxiallary service is for the

services provided by the foreign commission agent which has been utilized[or<,#b9e
marketing of the goods manufactured by them and it is admissibleas .aft}
service; that the goods are sold by an agent on commission base, t+ #@@#j,j%2

• he,"veox°',ran$.--us. .. .+

0

0
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service in the nature of marketing expenses for the manufacturer and therefore,
they are entitled to avail credit of tax paid on such service. They have relied

various citation viz. Cestat's decision in the case of Bhilai Auxiliary Industries

reported in 2007 (7) STR 82 and DSCL Sugar reported in 2012 (25) STR 599.

3.1 As regards professional fees and director's fees, such services are essential

for undertaking activities in regard to purchase, manufacture and sales of goods

and other matters relating to litigation, guidance etc. Professional fees are paid to

legal consultant, accounts consultants, business consultants etc. and eligible for

cenvat as per definition of Rule 2 (I); that the admissibility of credit has to be

judged from the point of view whether the input service was relatable to business

undertaken by the manufacturer or not, whereas all the activities relating to

business were covered under the scope of input service under the Cenvat scheme.

The appellant has placed reliance of various Cestat's decision to support their claim.

The action of imposing penalty is unreasonable, arbitrary and high handed in the

Q facts of the present case.

4. Personal hearing in the matter was conducted on 233.05.2016 and Aditya S

Tripathi, advocate appeared for the same. He reiterated the contents of the appeal

memorandum and submitted compilation of citations.

0

5. I have considered the facts of the case and submissions made by the
appellant. The main issue to be decided in the present appeal is whether the Cenvat

Credit of Service Tax paid for on GTA services of outward transportation and
various input service viz., Business Auxilliary Services (Export Sale
commission) Sale Commission, Professional fee , Director fees, courier
service, Travel Agent etc during the period from April 2014 to November 2014

are admissible under Rule 2(1) of Cenvat Credit Rules or otherwise.

5.3. As per definitions under Rule 2(1) of CCR, the services which are enumerated

in the inclusive clause of the definition of 'input service' are required to have
been used up to "place of removal", Therefore, only activities relating to

business, which were taxable services and used by the manufacturer in relation to

the manufacture of final product and clearance of the final product up to the place

of removal would be eligible as 'input services'. After the final products are cleared
from the place of removal, there would be no scope for subsequent use of service

to. be treated as input service. Services beyond the stage of manufacturing and
clearance of the goods cannot be considered as input services. Thus, for the

purpose of ascertaining the admissibility of CENVAT credit on services, the nature

of service availed should be in consonance with the above parameters. I find that

issue involved in present appeal is no more res- integra in view of Tribunals various

decisions under which the finished goods for export "port of export" has been
accepted as "place of removal" and for domestic sale "factory gate" has been

accepted as "place of removal" and any service utilized
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moment can be considered as input service and Cenvat credit can be availed of

such service tax by the service providers.

5.4 In the present case, as per annexure to the show cause notice, the appellant

has taken Cenvat credit of service tax paid on GTA services on GTA services of
outward transportation and various input service viz., courier service,
Travel Agent, Professional fee , Director fees, Business Auxilliary Services
(Export Sale commission) Sale Commission, etc Therefore, I would like to

discuss the admissibility of the credit categorically.

5.5 I find that adjudicating authority has rejected the credit GTA service on
outward transportation on the ground the services were related to their finished

goods and which are in or in relation to clearance of final products beyond the place

of removal i.e factory gate. While rejecting the credit he has relied upon the of
Hon'ble CESTAT viz., (1) Ultratech Cement Ltd reported in 2007 (6) STR 364 (Tri.
Ahm), (2). Commissioner of CCX Chennai Vs Sundaram Brake Linings 
2010(19)STR 172 Tri and (3) Maruti Suzuki Ltd - 2009 (240) ELT 641-SC. In the

instant case I find that that there is no dispute that the appellant had exported

their goods and the sale is taken place at the port/airport. If term of delivery of a
transaction is on F.O.B that means the cost of movement of goods on board of ship

is borne by the seller. Hence, the credit of service tax paid on the out ward
transportation received by the appellant after the clearance of goods from factory

up to the place of sale and transfer of property in goods (in terms of the definition

as under section 2 of the Central Excise Act, 1944 as also in terms of the provisions
under the Sale of Goods Act, 1930) would be admissible for availment of Cenvat
credit. Further I also gone through above case laws relied in the impugned order
and find that the said decisions are pertains to goods cleared for home
consumption, whereas the present case relates to the goods cleared for export, in
which case the place of removal is considered to be 'load port' as has been held in

various other decisions of Hon'ble CESTAT. In case of C.C.E., Ahmedabad V/s Fine

Care Biosystems-2010 (17) S.T.R. 168 (Tri-Ahmd.), Hon'ble Tribunal has held that:
"I find that now the Larger Bench in the case of ABB Limited v. CCE {2009 (15) 'l
S.T.R. 23 (Tribunal - LB) = 2009-TI0L-830-CESTAT-BANG.-LB] has held that
the expression 'activities relating to business' as appearing in the definition of
input services, has a wide import and includes both essential and auxiliary
activities of business including outward transportation. As such, services .
received for outward transportation of goods from the place of removal has
been held to be input services. By applying the ratio of the decision to the facts
of the present case, no infirmity is found in the order passed by Commissioner
(Appeals). I, accordingly, reject the appeals filed by the Revenue. Stay petition
also get disposed off. 11

In view of above decisions of Hon'ble Tribunal's, dispute of admissibility in respect
of GTA service on outward transportation is no more res-integra and covered under
the definition of input service under Rule 2(1) of the Cenvat Credit Rules, 2004, thus
appellant is eligible to avail the Cenvat credit paid on said services. ~\,IE;13~~

i ,f""' ,c·,, :'le&,/ r3" Ra %
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As regard, Courier Service, the appellant has submitted that

courier/postage service utilized by them for delivering documents to the buyers in
relation to business activity thus same is admissible. The activity of sending
documents is also a part of business activity, thus courier service are in the nature

of activities relating to business because their business of manufacturing and selling

goods could continue and flourish only if they use courier service. Merely saying

that the courier/postage service is not as input service can not be proper to
disallowing the credit. In this regard, the appellant has place reliance upon the

decisions in respect of (i) CESTAT Order No. A/1194-1195/WZB/AHD/2010 in case

of M/s Dishman Pharmaceuticals & Chemicals Ltd (ii) Order dated 21.04.2011 of
Gujarat High Court, in case of M/s Ambalal Sarabhai Enterprises Ltd. (iii) 2012(280)

E.L.T. 453 (Tri. Del.)- Kodak India P. Ltd. (iv) 2012(278) E.L.T. 625 (Tri. Ahmd.)

Parle International P. Ltd. in their favour in this regard. I find that said judgments

support their claim very much. The Hon'ble CESTAT, WZB, Ahmedabad in case of

Tufropes Pvt. Ltd V/s C.C.E., Vapi reported at 2012 (277) E.L.T. 359 (Tri. - Ahmd.)

( has held that:

"2. Learned counsel submits that courier service has been utilized for sending
documents/invoices etc. to various customers other plants and offices and
submits that all these documents/invoices are relatable to the manufacture of
the products by the appellants and therefore credit is admissible. I find that
sending documents/invoices to various customers, other plants, offices is
definitely relatable to manufacture and therefore credit is admissible. The
learned counsel relied upon the decision of the Tribunal in the case of Hindalco
Industries Ltd. vide Order No. A/2147/WZB/AHD/11, dated 2-12-2011. Since I
find that appellants are eligible for the benefit, the appeal is allowed with
consequential relief to the appellants."

0

Accordingly, courier service was directly concerned with in relation prospective
customer in relation to sale of goods manufacture by the appellant and there is no

dispute on the fact that this service was availed by the appellant for the same,
hence was in the nature of an input service. Therefore, respectfully following the

above decision, I allow the credit of Service Tax paid on courier/ postage service.

Accordingly, respectfully following the above judgment, I allow the credit of Service

Tax paid on courier/postage service.

5.7 As regard Travel agent, I find that the Hon'ble CESTAT, Principal Bench,

New Delhi in case of Goodluck Steel Tubes Ltd V/s C.C.E, Noida reported at

2013(32)S.T.R. 123 (Tri.-Del.) has held that :
"2. I find that the issue is no more res integra and stand settled by various
decisions. One such reference can be made to Tribunal's decision in the case of
Commissioner of Central Excise, Ahmedabad v. Fine Care Biosystems reported as
[2009 (16) S.T.R. 701 (Tri.-Ahmd) = 2009 (244) E.L. T. 372 (Tri.-Ahmd.)] wherein
by following the Larger Bench decision of the Tribunal in the case of ABB Ltd. [2009
(15) S.T.R. 23 (Ti.-LB)], it was held that the air travel was performed for the
purpose of company business. The Service Tax paid on the said air travel agent
service is admissible as credit. As such, I find legal issue stand decided in favour of
the appellant."

5.8 As regards Professional fees, the appellant stated that such fees are paid
to legal consultant, accounts consultants, business consultants. I find that services

-- 3772¥s1..e%%»,
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availed by the appellant is a part of manufacturing or business activities. Therefore,

such services are directly or indirectly linked with manufacture or business

activities, hence the same are covered by the definition of input services. As
regards Director's fees, the appellant stated that such services are essential for

undertaking activities in regard to purchase, manufacture and sales of goods and

other matters relating to litigation, guidance. The Director of the company is a paid
employee of the company for dealing such activities. Therefore, the said argument

is not tenable.

5.! Finally, the admissibility of credit in respect of Business Auxiliary Service
(Sales Commission -export and domestic sales). The adjudicating authority

has rejected the credit on the said service on the grounds that the service provided
by such commission agent would not fall within the purview of the main or inclusive
part of the definition of input service as laid down in rule 2(1) of the Cenvat Credit

Rules 2004. The definition under Rule 2(1) of CCR has been amended vide
Notification No.02/2016 CX (NT) dated 03.02.2016. Vide the said Notification, in

Rule 2, clause (I), after sub-clause (C), the following Explanation has been

inserted:

"Explanation: For the purpose of this clause, sales promotion includes
services by way of dutiable goods on Commission basis",

In view of above amendment, the issue regarding admissibility of Cenvat credit of
Service Tax paid on the commission paid to commission agents is no more inter
gracia and as per the said amendment the appellant is eligible to avail Cenvat
credit on input service paid on commission paid to their sales commission agent.

Now, the question arises whether the admissibility of such credit shall be effective

from the date of existence of notification dated 03.02.2016 or retrospectively.
During the course of personal hearings in the above referred appeals, the appellant

cited the decision of the Hon'ble Tribunal in the case of M/s ESSAR Steel Ltd V/s
CCE Surat-II, wherein it has been held that the explanation inserted in Rule 2(1) of
CCR, 2004, vide Notification No.02/2016 CE(NT), should be effective

retrospectively. However, the said decision has not accepted by the department

authority and appeal is being preferred before Hon'ble High Court of Gujarat. In the
circumstances, I am.of the opinion that the matter may be kept pending till the
outcome received from Hon'ble High Court. Therefore, for this particular issue, I

remand the matter to the adjudicating authority to keep the case in call book and

decide as and when the outcome of department appeal received.

S. In view of above discussion, I hold that the Cenvat credit on outward
transportation and input service viz., courier service travel agent,
Professional fee are allowed and disallowed the credit on input services viz.,

Director's fees. As regards Cenvat Credit on Sales Commi$sion£I.~~-11~~ck
• , , , , ~-o~EFUV>p.;,_,,/7~9'the case to the adjudicating authority as discussed above. 's ,

I 'C ,, ~i)\<··V~ <'., f;\';o .et % s•. ·cs zej{I .. 2
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Regarding penalty under Rule 15(1) of Central Excise Act, 1944, I find that in
cases, where the appeal is allowed, the question of imposition of penalty on the

said amount of services does not arises. As regards the credit not admissible,
i.e Director's fees, I find that there was no malafide intention on behalf of the

appellant to wrongly avail the Cenvat Credit. Accordingly, penalty imposed on the

appellant under the provisions of Rule 15 (1) of the Cenvat Credit Rules, 2004 is

required to be set aside and, I do so.

• In view of above discussion, the appeal filed by the appellant is partially

allowed. Accordingly, the appeal is disposed off in above terms.

To,
M/s Shah Alloys Limited,
Block No.2221/2222,Shah Industrial Estate, .
Sola-Kalol Road, Taluka: Kalol, District: - Gandhinagar,

ldl,
(uMAsHANKER)

COMMISSIONER (APPEAL-I)
CENTRAL EXCISE, AHMEDABAD

Date: 2S/05/2016

Copy to:
The Chief Commissioner, Central Excise Zone, Ahmedabad.
The Commissioner, Central Excise, Ahmedabad-III
Th ddl,/Joint Commissioner, (Systems), Central Excise, Ahmedabad-III

e Dy./ Asstt. Commissioner, Central Excise, Division- Kalol, Ahmedabad-III
Guard file.
P.A file.

Attested

oGe48
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY R.P.A.D
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